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he National Judicial College created the trial judges Resource Guide on Complex

Litigation (the Resource Guide) for one simple reason: to assist state trial judges who

are assigned complex civil cases whether they are seasoned veterans or relatively new

to the bench. The Resource Guide is based upon the Federal Judicial Center’s Manual
for Complex Litigation, Fourth. While that work is excellent, the vision behind this guide was to
simplify its contents for easier use by busy trial judges.

The Resource Guide has six chapters: (1) General Considerations; (2) Case Management
Conferences; (3) Discovery; (4) Final Pretrial Conference/Preparation for Trial; (5) Trial;
(6) Managing Class Actions; and the Appendix. In Chapter One, the Guide addresses general
considerations such as the judge’s role, counsel’s role, appointing special masters, using court-
appointed experts, and it examines related litigation.

Chapter Two assists judges with the processes for scheduling initial conferences; identifies
matters to address at those conferences and provides a checklist of items to cover in the case
management order; and provides suggestions for later conferences. Because managing discovery
in complex litigation can be challenging, Chapter Three is devoted to the subject. It provides
ideas for establishing discovery schedules; designating discovery procedures; managing electronic
discovery; placing limits on discovery; resolving disputes; issuing protective and sealed orders;
and disclosing expert opinions.

To achieve better management, in Chapter Four, the Resource Guide recommends the use of trial
management conferences. At those conferences, the trial judge can assist counsel in identifying
matters to address; develop a case management order; and rule on motions in limine and Frye and
Daubert motions. Chapter Five addresses how complex civil trials differ from regular trials from
the conduct of the trial, to presentation of evidence, managing the jury, and awarding attorney’s
fees.

Many state trial judges do not preside over class actions because they are usually filed in federal
court. For a state trial judge who oversees a class action, Chapter Six provides a roadmap. It
defines how to precertify case management; determine the motion for certification of an action as
a class action; determine notice to give to class members; review proposed settlements; and award
attorneys’ fees. The Appendix contains a number of helpful documents for trial judges, including
a sample initial status conference order, case management order, and trial readiness conference
order.

While the Resource Guide is useful for all state trial judges, users will need to ensure that they are
following their own constitutions, statutes, rules, and procedures.

For ease of reading, the Resource Guide is not heavily referenced and consists of checklists and
short summaries of information. It primarily references the Manual for Complex Litigation, Fourth
and other useful resources for the judge who wants to perform additional research on the area in
question.
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GENERAL CONSIDERATIONS I

§ 1.1 Judge’s Role

To address the needs of a complex case, judges must consciously think about case management. While each
complex case has its own distinctive demands, appropriately applying certain actions, principles and truths will
enhance the trial judge’s ability to provide timely justice. To understand the goals and concepts of effective
caseflow management, judges should take a few minutes to read the National Judicial College’s pamphlet Fair,
Timely, Economical Justice: Achieving Justice Through Effective Caseflow Management. Management and
supervision of cases, especially complex cases, are core judicial responsibilities, and the skills and abilities
required to effectively supervise cases can be learned.

The foundational concepts discussed in the Resource Guide have been utilized by trial judges for over 40 years
and proven effective in achieving justice in complex cases. Judges across the country have been utilizing the
following principles: (1) identify whether the case is “complex” as early as possible; (2) assume immediate
control of the case; (3) involve counsel and/or litigants in discussing issues and the elements of a case
management plan; (4) conduct continuing court supervision over the progress of the case utilizing meaningful
and monitorable case events scheduled at appropriate intervals; (5) apply supervision consistently and fairly
toward all parties with deviation from the case management plan for good cause which may include reasonable
accommodation of lawyers, litigants, and other participants; and (6) revisit barriers to the resolution of issues
including appropriate settlement initiatives throughout supervision of the case.

The following suggestions are offered for trial judges’ consideration in formulating the best approach to preside
over a complex case.

To resolve complex litigation fairly, efficiently, and effectively, the judge should actively supervise all
proceedings. In doing so, the judge should:

U Have in place mechanisms for early identification of complex litigation;

O Require counsel to identify major issues and any difficulties early;

O Anticipate problems before they arise rather than wait for counsel to present them;
a

Decide disputes promptly, particularly those that may materially affect the course or scope of the
litigation;

O Monitor continuously the progress of the case to confirm that the attorneys are meeting the deadlines set
forth in the case management plan/order and to determine whether the plan needs modification;

O Use the court’s statutory and inherent authority to manage the litigation; and

O Adopt special procedures, as necessary, to manage potentially difficult or protracted actions that may
involve complex issues, difficult legal questions, or unusual trial or proof problems.

The judge should also begin supervision early in the proceedings through these mechanisms:

O Become familiar with the issues in the case as soon as it is assigned;
O Schedule an initial case management conference as soon as practical (see § 2.1, infra);

O Take action that may be necessary before the conference, e.g., to preserve evidence (see § 3.3, infra); and

10 | RESOURCE GUIDE FOR MANAGING COMPLEX LITIGATION




I GENERAL CONSIDERATIONS

U  Work with counsel to develop and implement a comprehensive case management plan that is tailored to
the particular circumstances of the case and the resources available to the parties:

* Consider counsels’ suggestions and concerns (see § 1.2, infra);

e Establish a schedule to complete pretrial proceedings in the case that gives direction and order to the
case (see §§ 2.4 and 3.1, infra); and

e Set firm dates for the completion of procedural steps in the case and requiring counsel to adhere to
these dates.
Exercise continuing control over the proceedings through these methods:
U Require counsel to meet and confer promptly before court intervention to attempt to resolve any disputes
informally;

U Be available to counsel when they cannot reach agreement;

U Schedule case management conferences at regular intervals to review the progress of the case and to
address any problems that may have arisen since the previous conference (see § 2.5, infra);

U Require counsel to prepare a joint agenda of matters to be discussed or separate agendas, if appropriate,
before any case management conference;

U Impose appropriate sanctions for counsel’s improper tactics (or a party’s) or failure to comply with court
orders or rules (on a party’s motion or sua sponte); and

O Consider whether a special master should be appointed to resolve discovery and other pretrial matters
(see § 1.3, infra).

Explore settlement as appropriate. (See p. 37, infra, for limits on judges encouraging settlement.)
The court may:

U Encourage the settlement process by asking counsel at the initial case management conference whether
settlement discussions have occurred or might be scheduled;

U Help the parties to assess their cases realistically;

O Suggest that the parties reexamine their positions in light of current or anticipated developments as the
case progresses;

U Facilitate negotiations by removing obstacles to compromise;

U Focus the parties’ attention on the likely cost (e.g., legal fees and lost opportunities) of litigating the case
to conclusion;

O Suggest and arrange for another neutral person to assist negotiations, including another judge or a special
master; (see § 1.3, infira),

U Consider whether other alternative dispute resolution techniques (e.g., a summary jury trial) may assist
the parties in valuing their cases for settlement purposes; Target discovery at information needed to further
settlement negotiations;

RESOURCE GUIDE FOR MANAGING COMPLEX LITIGATION | 11
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Q

Promptly decide motions that will facilitate settlement;

(Note: Many judges have found that early rulings on in limine motions and discussion of verdict forms/
jury instructions may lead to a narrowing of issues and settlement.)

At the “appropriate time,” set a firm trial date to motivate the parties to settle;

Ensure adequate staffing to assist the court in effectively and efficiently managing the litigation,
including:

*  (lerical assistance;

* Research attorneys or law clerks;

* A court reporter proficient in RealTime or equivalent technology to produce immediate transcripts;
* A bailiff; and/or

e Technical support for electronic filing and other matters.

(Note: Because complex cases are particularly labor intensive, a judge who handles these cases may
need additional staff. These individuals should receive specific training in complex case management

and work together as a team. Consider establishing a website for rapid communication with counsel and
maintenance of the case management order.)

For further discussion, see Manual for Complex Litigation, Fourth, §§ 10.1 (Judicial Supervision), 10.13
(Effective Management), 10.15 (Sanctions), 11.12 (Interim Measures), 13.-13.24 (Settlement), and 22.91 (Judicial
Role and Settlement).

§ 1.2 Counsel’s Role

Counsel, who will be more familiar with the facts and issues in the case than the judge, should play a significant
role in developing the case management plan; they are primarily responsible for its execution.

The judge should:

Q

Q

Develop a realistic timeline, with counsel’s input, for resolving the case;

Provide supervision and maintain control over the case in a manner that recognizes the burdens placed on
counsel by complex litigation; and

Foster mutual respect and cooperation between the court and counsel, as well as between the attorneys for
the various parties.

RESOURCE GUIDE FOR MANAGING COMPLEX LITIGATION




(Note: The judge should let the attorneys know that the court recognizes the added demands and burdens
that complex litigation places on them; however, the judge should emphasize that the court expects them
to (1) fulfill their obligations as advocates in a manner that will foster and sustain good working relations
among themselves and with the court, (2) communicate constructively and civilly with one another and
attempt to resolve disputes informally as often as possible, (3) avoid unnecessary contentiousness, and
(4) limit the controversy to material issues that are genuinely in dispute. Some courts are creating civility
codes to address and promote professional behavior.)

To facilitate the orderly resolution of a complex case involving numerous parties with separate counsel, the judge
may consider designating certain attorneys to act on behalf of other counsel and parties in addition to their own
clients with respect to specified aspects of the litigation.

A judge may designate counsel to act as lead counsel, charged with formulating and presenting positions on

substantive and procedural issues to court during the litigation. Such issues may include:

Q

Q

Working with opposing counsel in developing and implementing a case management plan;
Initiating and organizing common discovery requests and responses;

Preparing motions and briefs on pretrial matters;

Arguing motions on behalf of a particular side;

Meeting and conferring on behalf of a particular side to resolve areas of dispute;

Conducting the principal examination of deponents and designating other counsel who may examine a
particular deponent;

Employing experts and consultants; and

Ensuring that schedules are met.

A judge may likewise designate liaison counsel, charged with administrative matters for a particular side,
such as:

Q

o 0 0 0O O
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Receiving and distributing communications (including notices, motions, and orders) between the court
and other counsel;

Managing the document depository (see § 3.2, infra);
Convening meetings of counsel;

Resolving scheduling conflicts;

Advising parties of developments; and

Assisting in coordinating activities.

| GENERAL CONSIDERATIONS
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When designating lead or liaison counsel, the judge should:

O Invite submissions and suggestions from all counsel;

U Conduct an independent review (usually at a hearing) to ensure that counsel appointed to leading roles
in the litigation are qualified and responsible, and will fairly and adequately represent all parties on their
side, and that their charges will be reasonable;

O State the functions of lead and liaison counsel in a court order that informs other counsel and the parties
of the scope of the designated counsel’s authority; and

(Note: 1t is usually impractical and even unwise for the judge to specify in detail the functions assigned or
the particular decisions that designated counsel may make unilaterally and those that require an affected
party’s concurrence. To avoid controversy, designated counsel should seek the consensus of the affected
parties when making decisions that may have a critical impact on the litigation. For a sample order, see
Manual for Complex Litigation, Fourth, § 40.22 (Responsibilities of Designated Counsel).)

O Address how lead and liaison counsel will be paid for their work on behalf of non-clients whom they
represent.

For further discussion, see Manual for Complex Litigation, Fourth, §§ 10.13 (Effective Management), 10.21
(Responsibilities in Complex Litigation), 10.22 (Coordination in Multiparty Litigation-Lead/Liaison Counsel and
Committees), and 22.62 (Organization of Counsel).

§ 1.3 Appointing a Special Master

Early in the litigation, the judge may consider the advisability of appointing a special master to supervise
specified aspects of the litigation, enabling the judge to devote time to more urgent matters. Appointing a special
master to supervise discovery may be appropriate when the amount of activity required would impose undue
burdens on the judge, and the parties’ financial stake in the case justifies imposing on them the expense of a
special master.
A judge may also appoint a special master to:

O Supervise specified discovery issues or disputes, particularly those that may be time-consuming or require
an immediate ruling, including resolving deposition disputes by telephone;
Make preliminary rulings on claims of privilege;

Hear and determine motions for protective orders (see § 3.6, infra);

Assist counsel in reaching stipulations; and

o 0 O O

Facilitate settlement discussions.

It is generally preferable to appoint a special master with the parties’ consent and either to permit the parties

to agree on the selection or make the appointment from a list submitted by the parties. The specific authority
delegated to the special master should be stated in a court order, along with the procedure for review by the
judge and provisions for payment of the special master’s compensation. Regular reports by the special master are
advisable.
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Factors militating against the appointment of a special master are:

U The substantial cost;
U Possible delay in the proceedings resulting from using a special master; and

U Limitations on the powers of a special master, e.g., a special master may recommend rulings, but only the
judge may make rulings.

(Note: Some judges have found that attorneys who appear before them in complex cases appreciate the
fact that the judge makes time to handle all aspects of their cases. These judges have also found that being
directly involved in all proceedings often helps them to persuade the parties to settle, where appropriate.
It also gives them a better understanding of the complex scientific or technical issues in the case. See p.
53, infra, for limits on judges encouraging settlement.)

For further discussion, see Manual for Complex Litigation, Fourth, §§ 10.14 (Supervisory Referrals to Magistrate
Judges and Special Masters), 11.424 (Resolution of Discovery Disputes), 11.456 (Control of Abusive Conduct),
11.52 (Special Masters), 13.13 (Specific Techniques to Promote Settlement), 22.8 (Discovery), 22.91 (Judicial
Role and Settlement), 23.32 (Initial Conference), and 40.28 (Referral of Privilege Claims to Special Master).

§ 1.4 Using Court-Appointed Experts

Early in the litigation, if permitted by state law, the judge should also consider the advisability of using one or
more court-appointed experts.
These experts may serve a number of purposes. They may:

U Advise the judge on technical issues;

U Provide the jury with background information to aid its comprehension of the evidence presented by the
parties; and

U Offer a neutral opinion on disputed technical issues.

In many jurisdictions, judges have broad discretion to appoint experts sua sponte or on the parties’ request;
however, it is advisable to consider whether there are adequate alternatives, such as directing the parties to clarify,
simplify, and narrow the differences between them. Court-appointed experts have been used in mass tort litigation
to help resolve disputed causation issues and screen cases to determine whether individual plaintiffs or groups of
plaintiffs can establish a threshold level of injury.

Such an appointment may be helpful in cases involving:

O A highly disputed subject in which strong evidence appears to support the contentions of both sides of the
litigation;

O A technical complexity that taxes the capacity of the adversary system;
O Alikelihood that scientific evidence will determine the course of the litigation; and

U A need to develop criteria to decide the admissibility of evidence, as in cases involving novel claims.

RESOURCE GUIDE FOR MANAGING COMPLEX LITIGATION | 15
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The principal disadvantages to appointing experts include the possibility that their participation may:

O Increase the already high cost of complex litigation;

U Delay the trial when the need for a court-appointed expert does not become apparent until the case is
ready for trial; and

U Lengthen the trial, although there may be offsetting savings by narrowing the issues, reducing the scope
of the controversy and, perhaps, promoting settlement.

Early consideration of expert disclosure and discovery can assist the judge in deciding whether to appoint an
independent expert. (See § 3.8, infra). When the judge decides to appoint an expert, the judge should make every
effort to select a person who is acceptable to the litigants.

The best candidate is one whose fairness and expertise in the field cannot reasonably be questioned and who

can communicate effectively as a witness. The order appointing the expert should specify the terms on which

the expert serves; the nature of the functions the expert is to perform; the extent of discovery that is permitted,
whether the expert must provide a written report to the parties before trial; whether ex parte communications with
the judge are permitted, and how the jury should be instructed.

When state law makes no provision for the use of court-appointed experts, and there is a related case pending in
federal court (see § 1.5, infra), coordination with a court-appointed expert in that case may be helpful.

For an extensive discussion of the various aspects of using court-appointed experts, see the following publications
of the Federal Judicial Center: Carol Kratka, Meghan A. Dunn, Molly Treadway Johnson, Joe S. Cecil & Dean
Miletich, Judge and Attorney Experiences, Practices, and Concerns Regarding Expert Testimony in Federal Civil
Trials (2002); Laural L. Hooper, Joe S. Cecil & Thomas E. Willging, Neutral Science Panels: Two Examples

of Panels of Court-Appointed Experts in the Breast Implants Product Liability Litigation (2001); Joe S. Cecil

& Thomas E. Willging, Court-Appointed Experts: Defining the Role of Experts Appointed Under Federal Rule

of Evidence 706 (1993); Joe S. Cecil & Thomas E. Willging, Court-Appointed Experts (1986). For the Federal

Judicial Center publications catalog, go to www.fjc.gov.

For further discussion, see also Manual for Complex Litigation, Fourth, §§ 11.483 (Court-Appointed Experts),
11.51 (Court-Appointed Experts and Technical Advisors), 22.87 (Experts and Scientific Evidence), and 23.344
(Discovery of Court-Appointed Experts).

§ 1.5 Related Litigation

Counsel should be directed to inform the court, as early in the litigation as possible, of all related cases that are
pending or may be filed in any court. The judge should also ask, at the initial case management conference,
whether there are any related cases.

When the related cases are in the same court:

U They should be assigned to the same judge, at least initially, to determine whether they should be
consolidated after considering:

* The extent to which the cases involve the same parties, issues, and evidence;

16 | RESOURCE GUIDE FOR MANAGING COMPLEX LITIGATION




*  Whether consolidation will save time and money for the court and the parties without undue
prejudice to any party;

*  Whether any party opposes consolidation;
*  Whether trying the cases together may confuse the jury;

*  Whether there is a possibility that the results reached in the cases will conflict if they are tried
separately; and

*  Whether the cases will be ready for trial at the same time.

The judge may then order the consolidation of the pretrial proceedings in these cases, including discovery
proceedings, to avoid conflicts and duplication. At a later point in the litigation, the court, with the input
of counsel, should determine whether:

e The cases should be consolidated for all purposes, so that they become a single case in which a single
verdict and judgment will be issued for all parties on all issues; or

e The cases should be consolidated with respect to the trial of specified issues only to avoid duplication
of evidence on those issues and where the evidence presented on the common issues will apply to
each case; the other issues particular to each case will be tried separately; and a separate verdict and
judgment will be issued in each case.

(Note: Whether consolidation for trial is desirable depends largely on the identity of the primary
issues and the amount of common evidence on these issues among the cases. Consolidated trials
may confuse the jury rather than promote efficiency, unless common evidence predominates. To
avoid this problem, the judge may consider severing for a joint trial those issues on which common
evidence predominates and reserving the issues that are not common for subsequent individual trials.
For example, in mass tort litigation, liability issues could be consolidated for joint trial and damage
issues reserved for later individual trials. If most of the proof will be common, but some evidence
admissible in one case should not be heard in others, the judge may consider a multiple-jury format.
Cases with major conflicts between the basic trial positions of the parties should not be consolidated.
Consolidation is also inappropriate if it will enlarge the dimensions of the litigation.)

When the related cases are in other courts in the same state, the judge should determine whether the cases
should be coordinated after considering:

Q

o 0 0 0 o0 0O
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Whether common questions of fact or law predominate;

The convenience of parties, witnesses, and counsel;

The relative development of the actions;

The efficient utilization of court facilities and personnel,

The courts’ calendars;

The disadvantages of duplicate and inconsistent rulings, orders, or judgments; and

The likelihood of settlement of the actions without further litigation if coordination is denied.
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When cases are coordinated, the judge may:

Q

Q

Q

Order the separate trial of any issue or defense;

Conduct hearings at various sites in the interest of convenience; and

Sever cases or claims from the coordinated proceedings and transfer them back to their original venue.
(Note: For a detailed discussion of coordination, see Mark Herrmann, Geoffrey Ritts & Katherine Larson,
Statewide Coordinated Proceedings: State Court Analogues to the Federal MDL Process, 2d (Thomson

West, 2004) (west.thomson.com), and California Judicial Council, Handbook on Coordination of Civil
Actions (2000) (courtinfo.ca.gov).)

When the related cases are in different state courts:

Q

Q

Determine whether the court has personal jurisdiction over all parties, as well as venue over all causes of
action;

Establish an appropriate means to communicate with the judges presiding over related cases in other
venues to discuss management issues;

If each court has jurisdiction, consider whether jurisdiction should be yielded to a particular court under
the inconvenient forum doctrine or applicable rule/statute; and

When filing all cases in a single court is not possible or warranted, consider using informal means to
coordinate proceedings in these cases with the cooperation of all judges and counsel involved:

* To the extent possible;
e To reduce duplication of effort and potential conflicts; and
* To coordinate and share resources.

(Note: At a minimum, the judges involved should exchange information and copies of orders they have
entered that might affect proceedings in the other courts.)

When the related cases are in federal court:

Q

Determine whether the state court action will be removed to federal court;

(Note: Increasingly, complex litigation involves related cases brought in both federal and state courts and
often involves a mass tort. It may involve numerous claims arising from a single event that is confined

to a single location, such as a plane crash or a hotel fire. Other cases arise from widespread exposure to
allegedly harmful products or substances dispersed over time and place. No single forum has exclusive
jurisdiction over these groups of cases. Unless the defendant files for bankruptcy, no legal basis exists for
exercising exclusive federal control over state litigation. The Judicial Panel on Multidistrict Litigation
(MDL) has no power over cases pending in state courts but has facilitated coordination by transferring
federal cases to a district where related cases are pending in the state courts.)

RESOURCE GUIDE FOR MANAGING COMPLEX LITIGATION




I GENERAL CONSIDERATIONS

U Consider issuing a stay of the state court action until the federal court action is resolved;

U Coordinate and share resources;

O Cooperate with the federal court judge to coordinate discovery and other pretrial proceedings by:
* Exchanging case management plans or orders, master pleadings, and discovery plans;

* Considering the joint appointment of lead or liaison counsel to coordinate activities between the
courts (see §1.2, supra);

* Jointly appointing a special master or expert to assist both courts with specified aspects of the
litigation (see §§ 1.3, 1.4, supra);

*  Minimizing duplicative discovery activity, including consolidating the depositions of experts who
will testify in both cases, ordering coordinated document production, maintaining a document
depository, and coordinating rulings on discovery disputes (see §§ 3.2, 3.4, and 3.5, infra), and

* Holding joint Daubert or Frye hearings (see § 4.4, infra).

(Note: For a discussion of how these joint hearings were used successfully, see Barbara J. Rothstein,
Francis E. McGovern & Sarah Jael Dion, 4 Model Mass Tort: The PPA Experience, 54 Drake L. Rev.
721 (Spring 2006) (law.drake.edu).)

U Resolve how the attorneys in the state court action who cooperate with federal MDL attorneys will be
compensated;

O Attorneys should be encouraged to resolve fee disputes among themselves and to seek judicial
intervention only if necessary; and

U The federal and state judges may enter orders establishing rates of compensation for attorneys who settle
their cases using coordinated state-federal discovery.

(Note: For further discussion of coordinating state and federal court proceedings, see the following
publications of the Federal Judicial Center: Manual for Cooperation Between State and Federal
Courts (1997); and William W Schwarzer, Nancy E. Weiss & Alan Hirsch, Judicial Federalism in
Action: Coordination of Litigation in State and Federal Courts (1992). For the Federal Judicial Center
publications catalog, see www.fjc.gov.)

For further discussion, see Manual for Complex Litigation, Fourth, §§ 10.123 (Related Litigation), 10.225
(Related Litigation), 11.455 (Coordination with Related Litigation), 11.631 (Consolidation), 22.4 (Multiple
Filings in State and Federal Courts), and 40.51 (Coordinating Proceedings in Different Courts), and Chapter 20
(Multiple Jurisdiction Litigation).
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§ 2.1 Scheduling Initial Conference

Case management (or pretrial) conferences are the judge’s primary means of establishing and maintaining control
over a complex case.

To establish control at the outset of the litigation, the judge should:
O Hold an initial case management conference as early in the case as practical;

* Refer to court rules that may specify the time for holding the conference;

* Consider the advisability of holding the initial conference even before all parties have appeared or
been served, i.e., within 30 to 60 days after the complaint is filed, but give counsel sufficient time to
become familiar with the case and prepare for the conference;

e Schedule the conference before any adversary activity begins, e.g., motions or discovery requests,
and consider providing in the order setting the conference that this activity must be deferred until
after the conference; and

O In the order scheduling the conference, the judge may wish to:

* Require counsel to meet and confer before the conference to discuss claims and defenses, a plan for
disclosure and discovery, any stipulations, and possible settlement, if appropriate;

e List the matters the judge intends to address at the conference and require counsel to be prepared to
discuss these matters (see § 2.3, infra);

e Invite counsel to suggest other matters they would like the judge to address at the conference;

e Direct counsel to submit a statement (jointly, if possible) that identifies agenda items, specifies
disputed issues, and includes a brief statement of the case;

e Direct counsel to submit proposed schedules for conducting the litigation, including a discovery plan
(see § 3.1, infra); and

e Direct counsel to provide information about any related litigation pending in this court or any other
court(s) (see §1.5, supra).

For further discussion, see Manual for Complex Litigation, Fourth, §§ 10.11 (Early Identification and Control),
11.11 (Scheduling the Initial Conference), 11.21 (Initial Conference and Orders), and 40.1 (Order Setting Initial
Conference).

§ 2.2 Attendance at Conference

All attorneys and unrepresented parties should be required to attend the initial case management conference
(consider suggesting counsel invite clients). This conference is the judge’s first opportunity to meet the attorneys
and parties, hear their views of the factual and legal issues, and obtain their input regarding a case management
plan.
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Whether attendance should be required at subsequent conferences will depend upon the purpose of the
conference. Costs can be reduced by not requiring attorneys to attend subsequent conferences, in person, when
their clients do not have a substantial interest in the matters to be discussed or their clients’ interests will be
fully represented by designated counsel. Alternatively, attendance by video or telephone conference may be
appropriate.

For further discussion, see Manual for Complex Litigation, Fourth, §§ 11.21 (Initial Conference and Orders) and
11.23 (Attendance).

§ 2.3 Matters to Cover at Conference
The principal objective of the initial case management conference is to develop a case management plan that

will guide the course of the litigation. To develop this plan, the judge and counsel should consider the following
matters.

Parties and Pleadings:

U Have all parties been served and appeared?
* Ifnot, set deadlines for service;
*  Or, consider dismissing or severing unserved parties.

U Have any parties been dismissed?

U  Are essential parties missing?

O Will any other parties be added?
e Set deadlines for amending pleadings to add these parties and for service on these parties;
*  Or, set a deadline for filing and service of motion for joinder.

O Will any additional pleadings be filed?
e Set deadlines for filing and service.

O Will any pleadings be amended?
(Note: Any amendments may depend upon the results of discovery.)
e Set deadlines for filing and service.

O Will any pre-answer motions be filed?
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Counsel:

O Should lead and liaison counsel be appointed? See § 1.2, supra.

U What is the best way of communicating with counsel, e.g., by e-mail, or a website for the case or party?
Jurisdictional Matters:

O Are there any matters, such as a party’s bankruptcy, which might affect the court’s jurisdiction over the
case?

Issues:
U What are the primary factual and legal issues?
*  Ask for specific information about the parties’ claims and defenses;

* Require the attorneys to describe the material facts they intend to prove and how they intend to prove
them,;

*  Obtain stipulations as to matters that are not genuinely in dispute; and

* Encourage voluntary dismissal of tenuous claims or defenses after probing into the likelihood of
success and the potential disadvantages of pursuing them.

O What amount of damages is claimed?
*  How will damages be proved?
* How have damages been computed?
U What other relief is sought?
Motions:
U What motions are anticipated?

U Are there any motions that should be heard before other motions (i.e., because determination of a
particular motion might preclude the need for other motions)?

U Are there any motions that should be heard and determined at the same time?
Should the time for filing and service of any motion be shortened or extended?
Discovery:
U What is the status of discovery?
U What further discovery is anticipated?

U How will the parties approach the discovery of electronically stored information? See § 3.3, infra.
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O What discovery disputes are anticipated, e.g., will any protective orders be sought or privileges asserted?
See § 3.6, infra.

O Should a special master be appointed to supervise all discovery or specified discovery issues and
disputes? See § 1.3, supra.

O Should the judge enter an order requiring the parties to preserve and retain documents, files, data, and
records that may be relevant to the case? See § 3.3, infra.

(Note: Because a preservation order may interfere with the parties’ normal business operations and
impose unforeseen burdens, the judge should discuss with counsel the need for such an order and, if
one is needed, the scope, duration, method of data preservation, and other terms that will best preserve

relevant evidence without imposing undue burdens. For further discussion, see Manual for Complex
Litigation, Fourth, § 11.442 (Preservation).)

O Should a central document depository be created for the case? See § 3.2, infra.
O Should a uniform numbering system for documents be required? See § 3.2, infra.
O Will the parties agree to informal discovery and other cost-reduction measures? See § 3.2, infra.
U Should discovery be conducted in a particular sequence? See § 3.4, infra.
O Should any limitations be imposed on discovery? See § 3.4, infra.
Alternative Dispute Resolution (ADR):
U  Are the parties willing to participate in ADR?
O What type of ADR is appropriate?
Settlement:
U Have any settlement discussions occurred, or have any settlement offers or demands been made?
U Are the parties willing to discuss settlement now?
U Are the parties willing to participate in an early settlement conference?
a

What other steps might be taken to facilitate settlement, if appropriate? See p. 53, infira, for limits on
judges encouraging settlement.

Related cases:

U Are there any related cases pending in this court or another court that should be consolidated or
coordinated with this case? See § 1.5, supra.
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Bifurcation or severance:

Q

Q

Trial:

o 0 0O O

Should consideration be given to bifurcating (or trifurcating) the trial of the case, i.e., to try issues
separately, specified defenses first, or the issue of liability before the issue of damages?

Should consideration be given to severing any claims, e.g., a cross-complaint that is not ready to be set
for trial or claims that are required to be arbitrated?

(Note: Severance of certain issues for separate trial can reduce the length of the trial, particularly if
determination of the severed issue may resolve the entire case or improve the jury’s comprehension
of the other issues and related evidence. Disadvantages, however, may include increased cost, delay,
inconvenience (e.g., if the same witnesses may be needed to testify at both trials), and potential for
unfairness if the result is to prevent a party from presenting a coherent case to the jury. For further
discussion, see Manual for Complex Litigation, Fourth, § 11.632 (Separate Trials).)

When to set trial (after completing discovery)?

When do the parties anticipate the case will be ready for trial?

Are there any dates on which the parties or attorneys will not be available for trial?
What is the estimated length of the trial?

Is a jury trial requested?

(Note: As a case management tool, some judges advise counsel that each side will have a reasonable time
for presenting its case; ask counsel to estimate the time needed for each witness; and impose a time limit.
Although such an action may seem Draconian, it can be effective to force each side to hone its case and
think through with great clarity what the real issues are and how its case can be presented at trial in its
most cogent form. Such an action may also be effective to encourage meaningful settlement discussions.)

For further discussion, see Manual for Complex Litigation, Fourth, §§ 11.12 (Interim Measures), 11.211 (Case-
Management Plan), 11.214 (Settlement), 11.33 (Identifying, Defining, and Resolving Issues), 22.631 (Adding
Parties), 22.632 (Pleadings and Motions), 22.634 (Issue Identification and Development), 22.635 (Electronic
Communications), and 23.32 (The Initial Conference).
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§ 2.4 Case Management Order

At the conclusion of the initial case management conference, the judge should enter a case management order that
sets a schedule for subsequent proceedings and otherwise provides for management of the case. This order will
control the subsequent course of the case unless it is modified by a subsequent order.

The order should memorialize all rulings, agreements, or other actions taken at the conference and include
the following provisions, as appropriate:

O A schedule for discovery (see § 3.1);
(Note: The judge should construct a discovery plan for the case after identifying the primary issues, at
least preliminarily, based upon the pleadings and the parties’ positions at the initial case management
conference. Discovery may then provide information for further defining and narrowing issues, which

may lead to revision and refinement of the discovery plan and case management order.)

O Referral of the case to mediation or other appropriate form of ADR, and set the date for completion of
this process;

(Note: The Federal Judicial Center’s Guide to Judicial Management of Cases in ADR (2001) discusses
various ADR processes and how to use them. For the Federal Judicial Center publications catalog, see
www.fjc.gov.)

The trial date or when it will be set;

Whether the trial will be a jury trial or a nonjury trial;

The estimated length of the trial;

Whether all parties have been served or have appeared;

The dismissal or severance from the action of the unserved or non-appearing defendants;
Deadlines for joining any additional parties, amending pleadings, and filing motions;

The date, time, and place of any settlement conference; and

L U 0O O 0 0 0 D

The date, time, and place of the next case management conference (see § 2.5, infra).

(Note: Some judges do not issue a formal case management order; instead, they manage complex cases
by holding frequent case management conferences. Other judges may issue a limited case management
order, i.e., an order that merely sets out the schedule for commencing discovery and leaves further matters
for subsequent case management conferences. If the court does not set the trial date early on, it should
project the time when the trial, if needed, may be held (e.g., in March a year from date of order).)

For further discussion, see Manual for Complex Litigation, Fourth, §§ 11.211 (Case-Management Plan), 11.212
(Scheduling Order), 11.31 (Relationship to Discovery), 11.32 (Pleading and Motion Practice), 22.6 (Case-
Management Orders), 22.61 (Initial Orders), 40.2 (Sample Case-Management Orders), 40.3 (Order Creating a
Web Site), and 40.52 (Mass Tort Case-Management Order).
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§ 2.5 Holding Subsequent Conferences

A judge should hold periodic case management conferences to:

Q

Monitor the progress of the case, including the parties’ compliance with deadlines for completing
discovery and other procedures that are contained in the existing case management order.

Resolve any problems the parties are having in adhering to the schedule set forth in the case management
order.

Become familiar with the disputed issues in the case as they are clarified through discovery.

Address any unanticipated events in the case, such as the belated addition of any new parties, newly
discovered evidence, or a change in the law affecting a material issue in the case.

Explore possible settlement.
Determine whether any change in the trial setting/date is warranted.

(Note: Some judges schedule conferences at regular and frequent intervals (e.g., every two to three
months); other judges schedule conferences only as the need arises. An agenda for the conference may be

helpful — composed of items suggested by the parties or designated by the judge.)

For further discussion, see Manual for Complex Litigation, Fourth, § 11.22 (Subsequent Conferences).
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§ 3.1 Establishing Schedule for Discovery

As early in the case as possible, the judge and counsel should establish a specific schedule and deadlines for
discovery. This schedule should be made part of the case management order. See § 2.4, supra.

Depending upon the circumstances, the schedule may:

O Prescribe the sequence for particular types of discovery, i.e., interrogatories may be used to identify
needed discovery and documents, followed by requests for production of documents, depositions, and
finally requests for admission.

O Allow a party to vary the order for good cause, i.e., to take the deposition of a witness in ill health or of a
witness who is about to leave the jurisdiction. The order should be flexible enough, so the parties do not
have to go to court at all. Most judges will approve the parties’ stipulations regarding discovery, but the
parties should keep the judge informed about the status of discovery.

U Require initial discovery on matters (witnesses, documents, or information) that:

e Appear pivotal and may make other discovery unnecessary or provide leads for further necessary
discovery;

* Might facilitate settlement negotiations; or
e Might provide the foundation for a motion that will resolve the case.

O Set a discovery cut-off date by which all depositions must be completed and all discovery responses
served.

(Note: The judge should monitor compliance with the discovery schedule at periodic case management
conferences. See § 2.5, supra. Some judges require informal, status reports from counsel, by letter,

telephone, or e-mail.)

For further discussion, see Manual for Complex Litigation, Fourth, §§ 11.41 (Relationship to Issues), 11.42
(Planning and Control), 11.421 (Discovery Plan/Scheduling Conference), and 40.24 (Scheduling Order).

§ 3.2 Designating Discovery Procedures

Managing discovery in complex cases may require special procedures, including the following:

Informal discovery:

U The judge should encourage the parties to exchange information informally, particularly relevant
documents.
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Information from other sources:

U When information is available from public records or other litigation, or from discovery conducted by
others in the same litigation, the judge should consider requiring the parties to review those materials
before undertaking additional discovery and limiting the parties to supplemental discovery.

Joint discovery requests and responses:

U The judge may consider requiring parties with similar positions to submit a combined set of
interrogatories, requests for production, or requests for admission.

O If voluminous materials are to be produced in response to a discovery request, the judge may relieve
the responding party of the requirement of furnishing copies to each discovering party and, instead, (1)
require the parties to share copies to save costs, and/or (2) require the parties to open and maintain a
document depository for the case (see “Document depository,” below).

Numbering system for documents:

U The judge may require the parties to use a uniform numbering system for documents, so they can be
accessed and retrieved more readily.

O To reduce the risk of confusion, each document should be assigned a single identifying designation for
use by all parties for all purposes throughout the case, including at depositions and trial. Parties must
agree to the identifying designation for all documents.

U Consecutive numbering is usually the most practical method, with blocks of numbers assigned to each
party in advance. This makes the source of each document immediately apparent.

O To avoid later disputes, the judge may encourage the parties to maintain a log of each document that is
produced that indicates by whom the document was produced; to whom it was produced; and on what
date it was produced.

(Note: Creating a log can take an enormous amount of time, so it may not be appropriate for all cases.
When the parties believe a log would be useful, they should agree on the format. The log will normally be
kept at the document depository.)

U The judge may order an identification system for electronically stored information that complements or
integrates with the system adopted for paper documents. See § 3.3, infra.

Document depository:

O A document depository can promote efficient and economical management of voluminous documents in
multiparty litigation and is frequently used in complex cases.

(Note: In most cases, the document depository will